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to, or circulate any notice, circular, advertisement, newspaper, arti-
cle, letter, investment service, or communication which, though not
purporting to offer a security for sale, describes such security for
a consideration received or to be received, directly or indirectly,
from an igsuer, underwriter, or dealer, without fully disclosing the
receipt, whether past or prospective, of such consideration and the
amount thereof.

(¢) The exemptions provided in section 3 shall not apply to the
provisions of this section.

(d) The authority of the Commission under this section with re-
spect to security-based swap agreements (as defined in section
3(a)(78) of the Securities Exchange Act of 1934) shall be subject to
the restrictions and limitations of section 2A(b) of this title.

SEC. 18. [77r] EXEMPTION FROM STATE REGULATION OF SECURITIES
OFFERINGS.

(a) ScoPE OF EXEMPTION.—Except as otherwise provided in
this section, no law, rule, regulation, or order, or other administra-
tive action of any State or any political subdivision thereof—

(1) requiring, or with respect to, registration or qualifica-
tion of securities, or registration or qualification of securities
tflansactions, shall directly or indirectly apply to a security
that—

(A) is a covered security; or

(B) will be a covered security upon completion of the
transaction;

(2) shall directly or indirectly prohibit, limit, or impose any
conditions upon the use of—

(A) with respect to a covered security described in sub-
section (b), any offering document that is prepared by or
on behalf of the issuer; or

(B) any proxy statement, report to shareholders, or
other disclosure document relating to a covered security or
the issuer thereof that is required to be and is filed with
the Commission or any national securities organization
registered under section 15A of the Securities Exchange
Act of 1934, except that this subparagraph does not apply
to the laws, rules, regulations, or orders, or other adminis-
trative actions of the State of incorporation of the issuer;

or
(8) shall directly or indirectly prohibit, limit, or impose
conditions, based on the merits of such offering or issuer, upon
the offer or sale of any security described in }I]Jaragraph Q).
(b) COVERED SECURITIES.-—For purposes of this section, the fol-
lowing are covered securities:
(1) EXCLUSIVE FEDERAL REGISTRATION OF NATIONALLY
TRADED SECURITIES.—A. security is a covered security if such
security is—
(A) listed, or authorized for listing, on the New York
Stock Exchange or the American Stock Exchange, or listed,
or authorized for listing, on the National Market System
of tl)le Nasdaq Stock Market (or any successor to such enti-
ties);
(B) listed, or authorized for listing, on a national secu-
rities exchange (or tier or segment thereof) that has listing
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standards that the Commission determines by rule (on its

own “initiative or on the basis of a petition) are substan-

tially similar to the listing standards applicable o securi-
ties described in subparagraph (A); or

(C) a security of the same issuer that is equal in se-
niority or that is a senior security to a security described
in subparagraph (A) or (B).

(2) EXCLUSIVE FEDERAL REGISTRATION OF INVESTMENT
COMPANIES.—A security is a covered security if such security is
a security issued by an investment company that is registered,
or that has filed a registration statement, under the Invest-
ment Company Act of 1940, :

(3) SALES TO QUALIFIED PURCHASERS.—A security is a cov-
ered security with respect to the offer or sale of the security
to qualified purchasers, as defined by the Commission by rule.
In prescribing such rule, the Commission may define the term
“gualified purchaser” differently with respect to different cat-
egories of securities, congistent with the public interest and the
protection of investors.

(4) EXEMPTION IN CONNECTION WITH CERTAIN EXEMPT OF-
FERINGS.—A security is a covered security with respect to a
transaction that is exempt from registration under this title
pursuant to—

(A) paragraph (1) or (3) of section 4, and the issuer of
such security files reports with the Commission pursuant
1'1% 3s‘fction 13 or 15(d) of the Securities Exchange Act of

]

(B) section 4(4);

(C) section 4(6)28;

(D) a rule or regulation adopted pursuant o section
3(b)(2) and such security is—

(i) offered or sold on a natiomal securities ex-
change; or
(i1) offered or sold to a qualified purchaser, as de-

fined by the Commission pursuant to paragraph (8)

with respect to that purchase or sale;

(E) section 3(a), other than the offer or sale of a secu-
rity that is exempt from such registration pursuant to
paragraph (4), (10), or (11) of such section, except that a
municipal security that is exempt from such registration
pursuant to paragraph (2) of such section is not a covered
security with respect to the offer or sale of such securit
in the State in which the issuer of such security is located;

() Commission rules or regulations issued under sec-
tion 4(2), except that this subparagraph does not prohibit
a State from imposing notice filing requireifients that are
substantially similar to those required by rule or regula-
tion under section 4(2) that are in effect on September 1,
1996; or

(G) section 4(a)(7).

(c) PRESERVATION OF AUTHORITY.—

4(2*)3(’(1531(2 reference to section 4(6) in this subparagraph probably should be a reference to section
a)(6).
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(1) FraUD AUTHORITY.—Consistent with this section, the
securities commission (or any agency or office performing like
functions) of any State shall retain jurisdiction under the laws
of such State to investigate and bring enforcement actions, in
connection with securities or securities transactions 30

(A) with respect to—

(1) fraud or deceit; or

(ii) unlawful conduct by a broker or dealer; and
(B) in connection to a transaction described under sec-

tion 4(6) 31, with respect to—

(i) fraud or deceit; or

(ii) unlawful conduct by a broker, dealer, funding
portal, or igssuer.

(2) PRESERVATION OF FILING REQUIREMENTS.—

NOTICE FILINGS PERMITTED.—Nothing in this
section prohibits the securities commission (or any agency
or office performing like functions) of any State from re-
quiring the filing of any document filed with the Commis-
sion pursuant to this title, together with annual or periodic
reports of the value of securities sold or offered to be sold
to persons located in the State (if such sales data is not
included in documents filed with the Commission), solely
for notice purposes and the assessment of any fee, together
with a consent to service of process and any required fee.

(B) PRESERVATION OF FEES.—

(i) IN GENERAL.—Until otherwise provided by law,
rule, regulation, or order, or other administrative ac-
tion of any State or any political subdivision thereof,
adopted after the date of enactment of the National
Securities Markets Improvement Act of 1996, filing or
registration fees with respect to securities or securities
transactions shall continue to be collected in amounts
determined pursuant to State law as in effect on the
day before such date.

(i) SCHEDULE.—The fees required by this sub-
paragraph shall be paid, and all necessary supporting
data on sales or offers for sales required under sub-
paragraph (A), shall bhe reported on the same
schedule as would have been applicable had the issuer
not relied on the exemption provided in subsection (a).
(C) AVAILABILITY OF PREEMPTION CONTINGENT ON PAY-

MENT OF FEES.—

(i) IN GENERAL.—During the period beginning on
the date of enactment of the National Securities
Markets Improvement Act of 1996 and ending 8 years
after that date of enactment, the securities commis-
sion (or any agency or office performing like functions)
of any State may require the registration of securities
issued by any issuer who refuses to pay the fees re-
quired by subparagraph (B).

" 30In t:‘ie mai,;}:er preceding subparagraph (A), the word “transactions” probably should read
ransactions—".

31The reference to section 4(6) in the matter preceding clause (i) of this subparagraph prob-
ably should be a reference to section 4(a)(6).
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(ii) DELAYS.—For purposes of this subparagraph,
delays in payment of fées or underpayments of fees
that are promptly remedied shall not constitute a re-
fusal to pay fees.

(D) FEES NOT PERMITTED ON LISTED SECURITIES.—Not-
withstanding subparagraphs (A), (B), and (C), no filing or
fee may be required with respect to any security that is a
covered security pursuant to subsection (b)(1), or will be
such a c¢overed security upon completion of the transaction,
or is a security of the same issuer that is equal in seniority
or that is a senior security to a security that is a covered
security pursuant to subsection (b)(1).

(F)32 FEES NOT PERMITTED ON CROWDFUNDED SECURI-
TIES—Notwithstanding  subparagraphs (4), (B), and (C),
no filing or fee may be required with respect to any secu-
rity that is a covered security pursuant to subsection
(b)(4)(B), or will be such a covered security upon comple-
tion of the transaction, except for the securities commis-
sion (or any agency or office performing like functions) of
the State of the principal place of business of the issuer,
or any State in which purchasers of 50 percent or greater
of the aggregate amount of the issue are residents, pro-
vided that for purposes of this subparagraph, the term
“State” includes the District of Columbia and the terri-
tories of the United States.

(3) ENFORCEMENT OF REQUIREMENTS.—Nothing in this sec-
tion shall prohibit the securities commission (or any agency or
office performing like functions) of any State from suspending
the offer or sale of securities within such State as a result of
the failure to submit any filing or fee required under law and
permitted under this section.

(d) DEFINITIONS.—For purposes of this section, the following
definitions shall apply:

(1) OFFERING DOCUMENT.—The term “offering document’—

(A) has the meaning given the term “prospectus” in
section 2(a)(10), but without regard to the provisions of
subparagraphs (a) and (b) of that section; and

(B) includes a communication that is not deemed to
offer a security pursuant to a rule of the Commission.

(2) PREPARED BY OR ON BEHALF OF THE ISSUER.—Not later
than 6 months after the date of enactment of the National Se-
curities Markets Improvement Act of 1996, the Commission
shall, by rule, define the term “prepared by or on behalf of the
issuer” for purposes of this section.

{3) StATE.~The term “State” has the same meaning as in
section 3 of the Securities Exchange Act of 1934.

(4) SENIOR SECURITY.—The term “senior security” means
any bond, debenture, note, or similar obligation or instrument
constituting a security and evidencing indebtedness, and any
stock of a class having priority over any other class as to dis-
tribution of assets or payment of dividends.

8280 in law. There is no subparagraph (E) in paragraph (2).
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(a) Prepared by or on behalf of the issuer. An offering document (as defined in Section 18(d)(1) of the Act [15 U.S.C. 77r(d)
(1)) is “prepared by or on behalf of the issuer” for purposes of Section 18 of the Act, if the issuer or an agent or representative;

(1) Authorizes the document's production, and
(2) Approves the document before its use.
(b) Covered securities for purposes of Section 18.

(1) For purposes of Section 18(b) of the Act (15 U.S.C. 77r), the Commission finds that the following national securities
exchanges, or segments or tiers thereof, have listing standards that are substantially similar to those of the New York Stock
Exchange (“NYSE”), the NYSE American LLC (“NYSE American”), or the National Market System of the Nasdaq Stock Market
("Nasdag/NGM"), and that securities listed, or authorized for listing, on such exchanges shall be deemed covered securities:

(i) Tier | of the NYSE Arca, Inc.;

(ii) Tier I of the NASDAQ PHLX LLC;

(iii) The Chicago Board Options Exchange, Incorporated;

(iv) Options listed on Nasdaq ISE, LL.C;

(v) The Nasdaq Capital Market;

(vi} Tier | and Tier I of Bats BZX Exchange, Inc.; and

(vii) Investors Exchange LLC.

(2) The designation of securities in paragraphs (b)(1)(i) through (vii) of this section as covered securities is conditioned on
such exchanges' listing standards (or segments or tiers thereof) continuing to be substantially similar o those of the NYSE,
NYSE American, or Nasdag/NGM,

[62 FR 24573, May 6, 1997, as amended at 63 FR 3035, Jan. 21, 1998; 69 FR 43298, July 20, 2004; 72 FR 20414, Apr. 24, 2007, 77 FR
3597, Jan, 25, 2012; 82 FR 50069, Qct. 30, 2017]
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